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INTRODUCTION 


Matrimonium gaudet favour iuris (can. 1060). This presumption of law in favour 
of the validity of marriage may be overturned only when a competent judge, acting in 
a legitimate ecclesiastical forum, reaches moral certitude regarding the invalidity of the 
bond before the tribunal. This moral certitude can be obtained by the judge only after 
the probatory/instructional phase of the trial which has a vital role in collecting the 
various proofs. The actual trial of the issue takes place in the instructional phase of the 
process in which the parties are given the opportunity to present proofs. The collection 
of proofs constitutes the exercise of the right to be heard and thereby the right of 
defence in the reconstruction of the facts of the case.' Proofs are the means by which 
what is contended can be established as true.? According to the Supreme Tribunal of 
the Apostolic Signatura, the process is null: 1) if the judge has not admitted the 
hecessary proofs; and 2) if the judge has denied a legitimate defence by not admitting 
contrary proofs.* The respondent, who is summoned to the court, has every right, like 
the plaintiff, to present proof before the judge to defend and prove one’s stand in the 
vase. Therefore, participation of the parties is essential in this phase for an effective 
wnd orderly process. The acts of the case are constituted by proofs and evidences 
presented by the parties, their witnesses and experts. Such evidence includes the 
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declaration of the parties, their judicial confession, testimony of the witne 
documents, experts and their opinion.* Therefore, it is necessary to look into | 
various important elements of proofs collected during the instruction of the ¢ 
whereby the judge establishes the truth of what the partners state and contradict. 


and those who modified the matrimonial nullity process’ since the instruction of the 
case is a part of the canonical process which draws wholly upon canon law, its sources, 
such as natural law, the documents of Vatican Council II, Rotal jurisprudence, the 
extraordinary magisterium of the Church, the ordinary magisterium such as Papal 
allocutions, Church doctrine etc, E.B.O. Okonkwo lists out various principles which 
are to be taken in to serious consideration vis-a-vis instruction of the case for the 
declaration of the nullity of marriage.* 


MEANING OF “INSTRUCTION OF THE CASE” 


The instruction of the case can be well understood from the point of view of 
etymology. The Latin noun “instruction” derives from the Latin verb “instuere”™ 
among other things means to instruct, to teach, to investigate, and to provide som 
to someone.* In this sense, the instruction of the case is the procedural phase in 
the competent authority is provided with the means of proof in accordance with 
law. The investigation of the case is the phase in the process of nullity of marriagg 
which the competent investigating judge or a duly designated auditor (can. 1428, 
collects and assumes the evidence adduced by the parties to the contention and by 
persons legitimately participating to the main cause for proof of an uncertain fact. 1 
instruction of the case can be carried out in various canonical processes, but the se 
of the instruction in question generally concerns the special processes of matrimon 
nullity in the triple procedural form: a) the ordinary process, b) the do 
process, and c) the shortest process. This article will delve into the ordinary proc 


| The principles are i) the principle of the salvation of the soul;” ii) the principle of 
_ collaboration in the pursuit of justice;'° iii) the principle of the order of the hearing - 
can. 1458 prescribes, “Cases are to be heard in the order in which they were received 
and entered in the register, unless some case from among them needs to be dealt with 
more quickly than others. This is to be stated in a special decree which gives supporting 

_ reasons;” iv) the principle of decorum - the principle of decorum includes the need to 
| appear at the hearing with a well-groomed appearance as well as respectability in the 
place of instruction. The judge has to respect the decorum of the office. It is necessary 
to take into account the appearance of both the persons and the place of the 

_ interrogation in order to facilitate an instruction carried out in a reasonable time with 
an acceptable qualitative result. The judge cannot do anything that may be 
incompatible with the professional decorum during the instruction in the tribunal or in 
other place designed for instruction. Receiving gifts is prohibited (cann. 1624; 1456);!! 
v) the principle of fidelity to the law;!* vi) the principle of the burden of proof - an 
The notion of general principles is very significant to understand their rel essential principle regulated in procedural law to guarantee the production of evidence 

in the instruction of the case. The general principles are those which are essentli and the balance of the procedural relationship with regard to the final decision of the 
implicit in nature as they have a deontological content exceeding their 
formulation, whether this possible formulation is enshrined in canonical provision 
declared by the one who applies the law related to the instruction of the case. 
application of the principles to the instruction of the case for the declaration of 
nullity of the case is important in the probatory/instructional phase. Without the 
application of the principles which govern the instruction one cannot carry 
relevant instruction in order to arrive at the decision of the case. In fact, some judi 
acts can be null due to the negligence or non-observance of the some principles 
thereby leading to nullity of the sentence. Therefore, it is necessary to know and @ 


THE GENERAL PRINCIPLES GOVERNING THE INSTRUCTION OF THE CASE 


* FRANCIS, Motu Proprio Mitis Iudex Dominus lesus (15 August 2015), in AAS 107 (2015), 959- 

961. 

E.B.O. OKONKWO, L istruzione della causa di nullita matrimoniale fra il diritto e la prasi 

giudiziale, Urbaniana University Press, Vatican City 2020, 43-60. 

8 PAUL VI, Allocution to the Roman Rota (28 January 1978), in AAS 70 (1978), 183: “La 
procedura canonical dev’ essere, pertanto, accolta con doveroso ossequio e seguita con grande 
attenzione, senza indulgere ad una faciloneria che finirebbe col favorire il permissivismo, a 
danno della stessa legge di Dio e con pregiudizio del bene delle anime.” 

10 CCC, no. 1807: “Justice is the moral virtue that consists in the constant and firm will to give 
their due to God and neighbour.” JOHN PAUL II, Allocution to the Roman Rota (8 February 
1980), in AAS 72 (1980), 172: Through such justice the truth becomes the strength of the peace 
for the parties. Pope Benedict XVI stimulated implicitly all the instructors n the matrimonial 
cases to follow the principle of collaboration for the justice with the following words: “tutti 
coloro che operano nel campo del Diritto, ognuno secondo la propria funzione, devono essere 
guidati dall giustizia;” cf. BENEDICT XVI, Allocution to the Roman Rota (29 January 2010), in 
AAS 102 (2010), 111. 

11 E.B.0. OKONKWO, L ‘istruzione della causa di nullita matrimoniale fra il diritto e la prasi 
giudiziale, 47. 

12 M.T. Cicero, De legibus, Liber 1, 15: “Iustitia est obtemperatio scriptis legibus.” One has to 
faithfully follow the norms prescribed for the instruction of the case. It is called the principle 
of legal justice which refers to observance of the written law. 


damage which can be caused to the parties. Such principles derive from various fot 
and from the principles of canon law which guided the reformation of the C/C 19 


4 Cf. E.J. DILLON, “The Rights of the Respondent in Matrimonial Trials”, in CLSA 
of the Fifty-second Annual Convention, CLSA, Washington 1991, 96; K.T. GERINGER, 1) 
Recht auf Verteidigung im kanonischen Prozess, in Archiv fiir katholisches Kirchenrecht 
(1986), 68-70. 

5 L. CASTIGLIONI — S. MARIOTTI, Vocabolario della lingua latina, Loescher Editore, 
2011, 725-726. 

6 Communicationes | (1969), 77-85. 
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judge; vii) the principle of truth - according to cann. 1531, 1548 and DC art. 1 
the parties and the witnesses who are lawfully questioned are obliged to re 
to tell the whole truth. This principle of truth necessitates that all the parti 
only the truth;'* viii) inquisitorial principle! - this is based on can. 1452 which sf 
that in other cases which affect the public good of the Church or the salvation of 
once the case has been lawfully introduced, the judge can and must proceed ex off 
ix) the principle of device;'® x) the principle of contradictorium - the judge ough 
observe meticulously the procedural formalities and the canonical prescripts 
legitimate exercise of his office so that the parties will have a guaranteed facul 
the exercise of their right of defence, which finds its origin in natural law. This ri 
defence is rendered effective through contradictorium in the trial;'” xi) the prineipl 
simplicity - this principle aims at facilitating the activity of the instruction of the 

namely without complicating the matter so that the participation of the parties 
a lot of discomfort to them. Can. 1471 speaks of various means that facilitate 
instruction for the parties; xii) the principle of celerity which aims at making 


13° G. MOUSOURAKIS, The Historical and Institutional Context of Roman Law, A 


Publishing Limited, Hampshire 2002, 136; F. DELLA Rocca, Appunti sul processo cano 
Giuffré, Milano 1960, 71; Roman Jurist, Giulio Paul states, “Ei incumbit qui dicit, 
negat” (D. 22.3.2). When the actor who accuses does not produce the proofs, the defe1 
considered as absolved according to the principle “actore non probante reus absolvitur;” CI 
PENNINGTON, /ntroduction to the Courts, in W. HARTMANN — K. PENNINGTON (eds), Histor 
Courts and Procedure in Medieval Canon Law, The Catholic University of America P 
Washington, DC 2016, 6-9. Can. 1748 of CIC 1917 prescribes, “onus probandi in it 
asserit.” Can. 1526 of C/C 1983 and DC art. 156, §1 states that the onus of proof rests upon | 
person who makes an allegation. In canonical doctrine the onus is identified with obligati¢ 
ef. A. STANKIEWICZ, Principi generali dell ‘istruttoria nel processo matrimoniale canon 
ARCISODALIZIO DELLA CURIA ROMANO (ed.), L ‘istruttoria nel processo di nullita matrimoni 
Libreria Editrice Vaticana, Vatican City 2014, 17. 
According to the CCC, no. 2468, Truth as uprightness in human action and speech is call 
truthfulness, sincerity, or candor. Truth or truthfulness is the virtue which consists in show! 
oneself true in deeds and truthful in words, and in guarding against duplicity, dissim 
and hypocrisy. Pope John Paul II prescribed that the truth is the foundation, mother and law) 
justice; cf. JOHN PAUL II, Allocution to the Roman Rota (8 February 1980), in AAS 72 (19 
173; Communicationes 11 (1979), 101. 

INNOCENT III, Concilio Lateranense [IV (1215), can. 8, in G. ALBERIGO, ef alli ( 
Conciliorum oecumenicorum Decreta, Edizioni Dehoniane, Bologna 2013°, 237. This cil 
signifies that the one in which the legal action or the production of evidence is based on 
initiative and authority of the judge ex officio. 
It establishes the legal action and the production of evidence on the initiative and at the re 
of the plaintiff who requests the intervention of the judge with the judicial request, the /ibelli 
Nemo iudex sine auctore. A judge cannot examine a matrimonial case without a jud 
petition/plea and give a judgement. Otherwise, the judgement suffers irremediable n 
(cann. 1501, 1676, 1620, 4°, DC art. 114). 

This guarantees the right of defence of the parties which includes ius ad informationem a 
ad auditionem. MERLIN RENGITH AMBROSE, The Right of Defence. An Essential Element in 
Marriage Nullity Process, Thesis ad Doctoratum in lure Canonico Consequendum, Pontiff 
Urban University, Vatican City 2019, 221. 


14 


15 


16 


7 


The Significance of the Proof in the Instructional Phase 260 
process faster;'* xiii) the principle of orality - according to can. 1566, the witnesses are 
to give evidence orally. They are not to read from a script, except where there is a 
question of calculations or accounts. In this case, they may consult notes which they 
have brought with them; xiv) the principle of writing;'? xv) the principle of immediacy; 
xvi) the principle of reservation;* xvii) the principle of diligent competence - such a 
principle aims at an instruction completed with diligent competence, that is a 
qualitative instruction interwoven with attention, dedication, concern of the 
participants. The quality of being patient without aggression is also important; xviii) 
the principle of gratuity - Pope Francis underlines the principle of gratuity by way of 
stable advocates who need to help the poor when they approach the tribunals.?! xix) 
the principle of proximity - Pope Francis, in his reform of the marriage nullity process, 
emphasizes the proximity and accessibility of the judges to the faithful who, owing to 
various problems in their marital life, doubt the validity of the marriage. He 
categorically affirms it in order to discover the proper juridical condition of their 
marriages before the eyes of the Church. The Ratio procedendi, annexed to the MIDI, 
explains that the titles of competence in the new can. 1672 are foreseen in order to 
uphold as much as possible the principle of proximity between the judges and the 
parties (cf. RP artt. 7 §1; 16; 19).”? This proximity also aims at morally proximity which 
would refers to service of ecclesial accompaniment;” xx) the principle of punishment. 


THE OBJECTIVE OF INSTRUCTION: THE COLLECTION OF PROOFS 


The object of the instructional phase consists of collecting the proofs. F.X. Wernz 
prescribes that the proof is the demonstration legitimately made to the judge regarding 
the object of the dispute, so that he can express his opinion on the matter.24 Such 


Amoris laetitia no. 244: Slowness of the process creates inconvenience and makes the parties 
tired and tedious. 

“Quod non est in actis non est in mundo”. N.P. TANNER (ed.), Decrees of the Ecumenical 
Councils, Vol. 1, Sheed and Ward Limited, London 1990, 252: Pope Innocent III in canon 38 
of Lateran Council IV (1215) stipulates that “citations, adjournments, objections and 
exceptions, petitions and replies, interrogations, confessions, depositions of witnesses, appeals 
and final decisions are to be written down in the correct order. 

This principle consists protecting the privacy of the parties. 

FRANCIS, Rescriptum ex audientia SS.mi del 7 dicembre 2015, in Quaderni dello Studio Rotale 
23 (2016), 46: La Rota Romana giudichi le cause secondo la gratuita evangelica, cioé con 
patrocino ex officio, salvo l’obbligo morale per I fedeli abbienti di versare un’oblazione di 
giustizia a favour delle cause dei poveri.” This principle of gratuity aims at guaranteeing the 
administration of justice to the faithful who are very poor and above all who are economically 
needy. Can. 1649, §1, 3°; DC art. 303, §1, 3° speak of free legal aid and reduction of expenses. 
MERLIN RENGITH AMBROSE, The Right of Defence. An Essential Element in the Marriage 
Nullity Process, 225. 

E.B.0. OKONKWO, “Pastorale giudiziale e riforma del processo matrimoniale canonico”, in L. 
SABBARESE (ed.), Riforme nella Chiesa, riforme della Chiesa, Urbaniana University Press, 
Vatican City 2019, 261-162; E.B.O. OKONKWO, L'istruzione della causa di nullita 
matrimoniale fra il diritto e la prasi giudiziale, 59. 

F.X. WERNZ ~ P. VIDAL, Jus canonicum, Vol. VI. De processibus, Romae 1927, 374-375. 


20 
2 


261 The Canonist 


demonstration forms part of the mediums of the proofs which the law prese: 
the resolution of the doubt or controversy. The principal proofs are the decla J 
the parties, the documents ad instruments, the testimonies and experts’ opinions, 
kind of proof can always be adduced under the observance of the two cond 
established by the legislator: a) Usefulness and b) lawfulness of the proofs, 
conditions must be observed concomitantly because a useful but illegal means of p 
does not completely fulfil the two inseparable conditions. Evidence cannot therelt 
be admitted if it is not useful. The proof that is needed in ascertaining the facts ¢ 
concrete case is useful to guarantee the credibility of the parties (cf. can. 1527), T 
concept of lawfulness of proof does not coincide with the concept of legitimacy, 
is, with compliance with the prescriptions of the canonical law. The legitimacy 0! 
proof itself or its method of acquisition means the proof or the means of pp 
prescribed and registered by law. This lawfulness is also necessary because of | 
moral principle according to which the ends do not justify the means. Not all 
are allowed for establishing the judicial truth. . 


DEFINITION OF PROOFS 


Proof which is an essential element of the process is rightly described as 
“heart” of the process.”> According to a famous juridical axiom, allegare 
allegatum non probari paria sunt and the same idea is expressed in the folloy 
dictum, idem est non esse aut non probari.® The Code itself does not define proof, 
in the canonical tradition, a judicial proof is “a demonstration of a dubious or conte 
fact through legitimate arguments made to judge.”?” In the process, the proof is 
demonstration offered to the judge or tribunal through the means established by 
of the fact or statement constituting the object of the litigation.?* There are se 
meanings of the term proof. In general, evidence can be thought of as verification 
demonstration of a fact concerning an uncertain thing. Proof is a judicial act by whi 
a judge comes to certain clarity about a doubtful and controverted matter tl | 
documents, witnesses or suitable arguments.” The word proof comes from Latin (eri) 
probare, which means to make a thing credible, to show, or demonstrate. Proof 
objective evidence which leads to certainty about the existence of a particular faet Of 
to a moral certitude about the correctness of a particular proposition. Some of the proo! 
are direct and some are indirect those which are not made immediately or refer direetl} 
to the controversy. It is commonly recognized in the canonical procedural doctrine th 


25 Coram STANKIEWICZ, 25 February 1982, in Monitor Ecclesiasticus 108 (1983), 306-312. 

26 What does not appear and what is not is the same. 

27 FLX. WERNZ, Jus Decretalium, vol.5, Giachetti, Prati 1914, 450; cf. P. AKPOGHIRAN, “Prooll 
by Witnesses in Marriage Nullity Trials”, in CANON LAW SOCIETY OF AMERICA, Proceedings 
of the Seventy-Sixth Annual Convention, CLSA, Washington, DC 2015, 74. 

28 R. NAZ, “Preuve”, in Dictionnaire de Droit Canonique, VII, Raoul, Paris 1965, 205. 

29 F. SCHMALZGRUEBER, Jus Ecclesiasticum Universum, vol. 4, Lovanii Sumptibus 
Stryckwant, Roma 1843, 28-29; P. AKPOGHIRAN, “Proofs by Witnesses in Marriage 
Trials”, 74. 
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the ascertainment of the facts constitutes the immediate object of proof.*° These facts 
are the things that happened between the parties involved; in particular, they concern 
those verifiable by the judge or by another suitable person through evidence. These 
facts are the things that happened between the parties involved. In particular, they 
concern those things verifiable by the judge or by another suitable person through 
proof. The principal means of proofs established by a legislator are: the declaration of 
the parties; the documents and the instruments; the testimonies; the experts. These 
means are counted among the typical proofs, which are prescribed by the law ang 


_ regulated by it. We will deal with their illustration in the following pages. However, 


according to can. 1529, the judge cannot collect proofs before the joinder of the issue, 
unless there is a grave reason such as the witness is in danger of death or could be 
absent for a long time.*! In these circumstances, the search for truth justifies gathering 
proofs before it is too late. 


VARIOUS KINDS OF PROOFS 


The ius vigens enumerates the major sources of proof: 1) the declaration or the 
deposition of the parties (cann. 1530-1538); 2) documents (cann. 1539-1546); 3) the 
testimony of the witnesses (cann, 1547-1573); 4) the opinion of experts (cann. 1574. 
1581 and 1678, §3). 


THE DECLARATION OF THE PARTIES AND JUDICIAL CONFESSIONS 


The declaration of the parties (cann. 1530-1538) is considered as a very significant 
means of proof.*? It is also the first means of proof.>> They are evidence of a fact in 
favour or not of the nullity of marriage presented by the parties. The canonical doctrine 
considers this declaration of the parties as regina probationum.*' This would imply that 
“the proof is the exercise of the right to a hearing which, together with the right to 
information, constitutes the content of the right of defence in the reconstruction of the 
facts of the case.”** There are also many opportunities for the right of defence of the 
parties in the course of gathering the proofs which constitute the major part of the 


30 DIBERNARDO, Accertamento razionale dei fatti nella fase probatoria, Lateran University Press, 

Vatican City 2002, 30. 

31 J, ScHourPE, “Commentary on Can. 1529”, in A. MARZOA et alii (eds), Exegetical Commentary 
on the Code of Canon Law, Vol. 4/2, Wilson & Lafleur Limitée, Montréal 2004, 1204, 

82 Cf. M.J. ARROBA CONDE, “II valore di prova delle dichiarazioni giudiziali delle parti nelle cause 

di nullita matrimoniale”, in Rivista Diocesana Torinese 87 (2000), 20-23. 

E.B.0. OKONKWO, L ‘istruzione della causa di nullita matrimoniale fra il diritto e la prasi 

giudiziale, 63. 

34 E. NAPOLITANO, “Il processo ordinario dopo la riforma”, in GRUPPO ITALIANO DOCENTI D1 
DiriTTO CANONICO (ed.), La riforma del processo canonico per la dichiarazione di nullita del 
matrimonio (Quaderni della Mendola 26), Glossa, Milano 2018, 257. 

38 -M.J. ARROBA CONDE - C. 1221, Pastorale giudiziaria e prassi processuale nelle cause di nullita 
del matrimonio, 119: “La prova é l’esercizio del diritto di audizione che, insieme al diritto di 
informazione, costituisce il contenuto del diritto di difesa nella ricostruzione dei fatti di causa.” 
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instruction of the case in a trial. 


It is their depositions in response to the interrogation of the judge rega 
own knowledge pertaining to the issue in dispute.** Roman Rota considers the d 
of the judicial declaration of the parties as one of the principal constitutive elem 
the right of defence.*” Gullo is of the opinion that the declarations of the pa 
related to the right of defence of the parties** by which they can provide { 
information about decisive issues. Therefore, the obligation of the judge to tw 
declaration when the party requests touches the right of defence as it provid 
opportunity for the parties to vindicate their position. Arroba Conde states that 
essence of the process is the contradictorium, i.e., the concrete possibility in a ti 
be heard, to know and to respond.*? Can. 1530 (cf. DC art. 177) points out that in of 
to discover the truth, the judge can always question the parties. In this connection ' 
judge needs to respect the right of defence of both parties. When cited, the res 
will have the opportunity to present and defend his positions and the plaintiff need 
be given the opportunity to present his view so that the contradictorium is establish 
It is the function of the judge to grant to both parties this inherent faculty to the 
of defence in support of their respective positions.*! From this it is clear that the ju 
cannot dispense with questioning each of the parties. Therefore, the parties should 
given the opportunity to reply to proofs and evidences adduced by the other d 
process. It is the responsibility of the judge to use all possible means in order to 
at the truth regarding the issue in dispute.*? Even if the respondent renounces 
exercise of the right of defence, the judge has the grave duty to make a serious eff 
to obtain the judicial deposition of the party concerned and also of the witnesses 
the party could have called. In his allocution to the Roman Rota, John Paul II reaffirt 

the significance of sparing no effort to obtain the co-operation of the respondent 


36 Cf. M.J. ARROBA CONDE, Diritto processuale canonico, Institutum Turidicum Claretian 
Rome 2012°, 351-352. 
Cf. S. ANTHONYSAMY, “The Right of Defence: An Essential Element in the Marriage Nul 
Procedure”, in Canonical Studies 26 (2012), 177-208. 

Cf. C. GULLO, “II diritto di difesa nelle varie fasi del processo matrimoniale”, 40. 
Cf. M.J. ARROBA CONDE, “O motu proprio mitis iudex em relagdo ao conceito de proe 
justo”, in Forum Canonicum 12 (2017), 6. 

Cf. G. ERLEBACH, “II giudice e il diritto di difesa delle parti”, in // Diritto di difesa nel process 
matrimoniale canonico (Studi Giuridici 72), Libreria Editrice Vaticana, Vatican City 2006, 10 
41 Cf. Coram PomPEDDA, 23 July 1986, RRDec., Vol. 78 (1986), 480: “Sane ius defer 
perficitur facultate adducendi probationes utrique parti facta et servata”; Coram GIANNI 
23 May 1989, RRDecr., Vol. 7 (1989), 95, n. 2: “Substantialiter defensio habetur [...] utri 
Patronis facultas facta est: [...] probationes veluti testes, documenta, peritias, etc. add 
A. STANKIEWICZ, “I doveri del giudice”, in P.A. BONNET — C. GULLO (eds), // 
matrimoniale canonico. Nuova edizione aggiornata e ampliata (Studi Giuridici 29), Lil 
Editrice Vaticana, Vatican City 1994, 299-321. 

Cf. S. VILLEGGIANTE, “Il giudice e le parti nel processo di nullita matrimoniale in 
canonico: problematica attuale”, in Angelicum 85 (2008), 773. 
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receive his/her deposition in a matrimonial trial. 


The evaluation of the declaration of the parties is achieved by evaluating the 
credibility of the parties. According to can. 1536, the force of full proof cannot be 
attributed to the declaration of the parties unless they are corroborated by other facts, 
circumstances or indications. L. Robitaille, while commenting on this aspect of the 
procedure underscores that the judge must critically evaluate the declaration of the 
parties, such as how truthful is the declaration, how worthy of being believed, was the 
declaration given in a serious and coherent fashion, whether the declaration makes any 
sense, what is the reason why the case is being based solely on this one person’s 
declaration, etc.” 


Apart from the declaration of the parties, there is also provision for judicial 
confession (can. 1535, DC art. 179). Judicial confession refers to the statement made 
by the party, that is confessione contra se 0 confessione contra matrimonii 
validitatem* and it is this characteristic that makes it a confession.** The confession of 
the party contra se are the assertions which damage his or her own processual position 
and his or her own personal interests. For example, with his or her assertions the 
defendant in opposition to the plaintiff favours the processual position of the plaintiff. 
Here, by way of judicial confession, both parties do damage to themselves. They are 
the assertions of the party to a fact concerning herself in favour of the nullity of her 
marriage, regardless of her procedural position. Such assertions, in addition to being 
against the validity of marriage, can also be against themselves at the same time. In 
cases concerning matrimonial nullity, the confessions of the party alone do not enjoy 
full probative value, since people, in court, can lie, both in their favour and against 
them. They can enjoy full probative value together with clues to elements of even lesser 
importance.*’ L. Chiapetta states that judge has to verify if the party confessed so freely 
and responsibly, seriously and diligently without yielding to any influence of error or 


#3 Cf. JOHN PauL II, Allocution to the Roman Rota (26 January 1989), 923, n. 5: “Il giudice deve 
ben valutare ogni singolo caso. Talvolta la parte convenuta non vuole presentarsi in giudizio 
non adducendo alcun motivo idoneo, proprio perché non capisce come mai la Chiesa potrebbe 
dichiarare la nullita del sacro vincolo del suo matrimonio dopo tanti anni di convivenza. La vera 
sensibilita pastorale ed il rispetto per la coscienza della parte impongono in tale caso al giudice 
il dovere di offrirle tutte le opportune informazioni riguardanti le cause di nullita matrimoniale 
e di cereare con pazienza la sua piena cooperazione nel proceso, anche per evitare un giudizio 
parziale in una materia tanto grave.” 
L. ROBITAILLE, “Evaluating Proofs: Is it becoming a lost Art?”, in The Jurist 57 (1997), 550. 
E.B.O. OKONKWO, L ‘istruzione della causa di nullita matrimoniale fra il diritto e la prasi 
giudiziale, 68. 
T. Doran, “Commentary on Can. 1535”, in A. MARZOA et alii (eds), Exegetical Commentary 
on the Code of Canon Law, Vol. 4/2, 1215. 
‘7 E.B.0. OKONKWO, L ‘istruzione della causa di nullita matrimoniale fra il diritto e la prasi 
giudiziale, 69. 
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emotional disturbance and in a truthful and coherent manner.*® The credibility of the documents depends on their probative value enabling the 
judge to acquire knowledge of the facts they support and which are disputed in the 
trial.® It is the responsibility of the judge to evaluate the absolute lack of efficacy of 
adulterated documents, or to calculate their greater or lesser probative value (can. 
1543). It is noteworthy that so called anonymous letters and other anonymous 
documents of any kind whatsoever, per se cannot be considered even as an indication, 
unless they describe facts which can be verified from other sources, and only to the 
extent that they can be so verified (cf. DC art. 188). The documents should be submitted 
in an authentic form, i.e., in the original or as a duly authenticate copy. Private 
documents should be in the original form unless they have been prepared by a notary, 
or from records of another trial or from an archive. No one is bound to present 
documents, even if they are known to everyone, which cannot be communicated 
without danger of harm to himself, to his spouse or to those related to him by 
consanguinity or affinity or would violate a secret that must be kept. Nevertheless, if it 
is possible to produce at least a part of the document without the dangers mentioned 
above, the judge may allow the production of the same (cf. can. 1546). Even though 
the time for the presentation of the documents has elapsed, an absent party (cf. 1593, 
§1, DC art. 139), and a third party can also present documents after the publication of 
the acts (cf. can. 1598, §2, DC art. 236), and after the conclusion of the case (cf. can. 


1600, §2, DC art. 239, §2), and finally it is also possible at the time of appeal (cf. can. 
1639, §2). 


THE PROOFS BY DOCUMENTS OR INSTRUMENT 


From an etymological point of view, the terms “documentum” 
“instrumentum” are synonymous. “Documentum” derives from the Latin 
“docere”” which means, among other things, to instruct. “/nstrumentum” is @ 
noun derived from the Latin verb “instruere”*® which, among the various 
also leads to connote the term instruct. In general, an instrument or document 
understood as any representation of a thought, an idea, an event, etc., produced 
person capable of understanding and willing, in written form or not. Strictly sp 
a document is something written and properly signed. In a broader sense, 
documentary evidence might include photographs, audio, video tape recordings 
information from other electronic media.*! 


The document can have diverse functions or objectives. In some cases, the 
requires it ad substantiam (in connection with the basic question) or ad solemnital 
(as procedural act), and in others it acts only ad probationem (as element of pro 
The document, as a special means of proof distinct from other procedural means, | 
real, objective, and historical fact. In accordance with can. 1 536, § 2, the force of 
proof cannot be attributed to the declarations of the parties, unless there are 
elements which corroborate them and allow for reaching moral certainty. The judic 
declaration of the parties may or may not be a source to corroborative evider 
Consequently, the requirement of proof by way of documents (cann. 1539-1 ) 
inevitable in the matrimonial process to declare the fact of nullity of marriage. C. G 
observes that the opportunity for the parties to present documentary proof 4 « 
introduce witnesses in the course of the trial is essential to their right of defence. j 
a means of defence, the parties have the right to introduce documents and to 
exception against the documents introduced by the petitioner.*? The parties can 
bring forward both public and the private documents to defend their claim, as state 
can. 1539 (cf. DC art. 183).** 


THE PROOFS BY TESTIMONIES OF THE WITNESS 


The purpose of admitting proof by witnesses and their testimony under the 
direction of the judge is to administer justice and the ascertainment of the truth.5 The 
natural means of proof was constituted by the testimony. The primitive people 
practiced testimony as a sole means of. proof. Several references to witnesses and their 
importance are found in the Bible (Dt 17:6; 19:15; Mt 18:16; 1Tim 5:19), With the 
growth of ecclesial society, the law of the Emperor Constantine (c. 4th century) 
permitted the depositions of witnesses in the resolution of controversy or disputes.*” A 
witness is a person who has a certain argument or proof to bring before the judge. To 


48 L. Cuiappetta, Il Codice di Diritto Canonico: Commento giuridico-pastorale, Ill, 
Dehoniane, Roma 19967, 117. ; 

49 L. CASTIGLIONI — S. MARIOTTI, Vocabolario della lingua latina, 387. 

50 hid., 725. ' 

51 Cf. C.A. Cox, “Commentary on can. 1539”, in J.P. BEAL — J.A. CORIDEN — T.J. GREEN (| 
New Commentary on the Code of Canon Law, 1674. ae 

52 Cf. C. GULLO, “II diritto di difesa nelle varie fasi del processo matrimoniale 40. 

53 Cf. JF. SADUSKY, The Role of the Respondent in Formal Cases of Matrimonial Nullif 


Public documents are of two types: 1) public ecclesiastical documents are those which an officer 
draws up in the exercise of his/her office in the Church in which formalities required by law 
have been fulfilled; 2) public civil documents are those which the applicable civil law 
determines what constitutes as such. Private documents as such are those, which are not issued 
by someone in the exercise of an office, whether or not originator of document is an office 
holder; N. SCHOCH, “Valore probatorio dei documenti pubblici civili”, in Quaestiones selectae. 
De re matrimoniali ac processuali (Annales 6), Libreria Editrice Vaticana, Vatican City 2018, 
173-196. 

L. DEL AMo—J. CALVO, “Commentary on Can. 1539”, in E. CAPARROS ef alli, Code of Canon 
Law Annotated, Wilson & Lafleur, Quebec 2020°, 1210-1211. 

Codice di diritto canonico commentato, a cura della Redazione di Quaderni di diritto ecclesiale, 
Ancora, Milano 2017%, 1207. 

X, II, 20, 11, in FRIEDBERG, II, col. 319. 


Law, Dissertatio ad Lauream in Facultate Iuris Canonici Apud Pontificiam Univer 
S.Thomae De Urbe, Romae 1986, 29. 
54 During the revision of the Code, the request to give definition for the document has been {ut 
down by the consulters of the Commission: cf. Communicationes 11 (1979), 105; K. LOD 
— R.E. JENKINS, Dignitas Connubii: Norms and Commentary, CLSA, Alexandria 
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define clearly, witnesses (testes) help the judge to declare and to settle the 
through legitimate arguments and decide whether they agree with the depo " 
others.*® A witness (‘estis) is the one summoned to the trial to make known hit 
knowledge concerning the disputed facts.*° Testimony consists of statements m 
witnesses under oath or affirmation. The canonical provisions for the witne: 
their testimonies are enshrined in cann. 1547-1573. 


Each tribunal requires facts upon which to base its judgement and usually 
facts are presented by witnesses. The observations or assertions of the witnes 
called testimonies or testimonial proofs.® A testimonial proof is a proced 
consisting of a declaration of knowledge or information regarding a past fact 


trials, testimonies of witnesses form the major part of the proofs. The proofs as 
judge to declare the truth, i.e., either in favour of the petition or against it. The righ 
defence signifies the feasibility of introducing evidence to support one’s conte 
Indeed, proposing witnesses is very important" and an integral element of the 
defence. 


“Proof by means of witness is admitted, in all cases, under the direction of 
judge” (cf. can. 1547; DC art. 193). This right is not limited to the plaintiff alo 
also applies to the respondent, who may use proofs by means of witnesses to coun 
the allegations made against him/herself in order to defend hinvherself. The 
both the respondent and the plaintiff enjoy equal rights in introducing the witne 
safeguard their right of defence. Nevertheless, the right to nominate witnesses i 
unlimited. “It is for the judge to curb an excessive number of witnesses” (cf. can, 15! 
DC art. 157, §3). Even though the parties have the right to propose witnesse 
exercise of this right should not “degenerate into abuse or obstructionism.” How 


58 G. CHIOVENDA, Principi di diritto processuale civile, vol. 3, Jovene, Napoli 1935, 809. 

59 Cf. P.O. AKPOGHIRAN, Proof by Witnesses in Marriage Nullity Trials in Canon Law, 
Verlag Dr. Miiller, Saarbriicken 2008, 19. 

60 M.J. ARROBA CONDE, Diritto processuale canonico, Ediurcla, Roma 2012°, 427. 

61 Cf. P.O. AKPOGHIRAN, “The Evaluation of Witness Testimony in Marriage Nullity Ti 
The Jurist 70 (2010), 163-185. 

62 Cf. SUPREMUM SIGNATURAE APOSTOLICAE TRIBUNAL, “Querela nullitatis adversus set 
rotalem”, 341; Coram BURKE, 15 November 1990, RRDecr., Vol. 8 (1990), 171, n. 8. 

63 Cf. A.R. REMO, “The Right of Defence and the Defence of Rights”, in Philippine Ca 
Forum 2 (2000), 197. s 

64 JOHN PAUL II, Allocution to the Roman Rota (26 January 1989), 923, n. 4: “IL diritto alla dif 
deve ovviamente essere esercitato secondo le giuste disposizioni della legge positive 
modo che non possa degenerare in abuso od ostruzionismo”; cf. W.H. WOESTMAN (ed.), 
Allocutions to the Roman Rota 1939-1994, 204-208; On this point, cf. C. DE DIEGO L 
“Criterios morales de la actuacién de abogados y peritos en las causas matrimoniales”, 
canonicum 41 (2001) 233; J. LLOBELL, “I patroni stabili e i diritti-doveri degli avvoe 
Ecclesiae 13 (2001) 71; D.G. ASTIGUETA, “Transparency and the Right of Defen 
Periodica 109 (2020), 527-548. 
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when the judge legitimately curbs an excessive number of witnesses or other 
instruments of proof by carefully exercising his proper discretion, the right of defence 
is not denied.®* Nevertheless, this judicial discretion cannot legitimately be used to 
deprive the party of the right to submit evidence to the tribunal.” Rotal judge, 
Boccafola, enumerates, “necessary proofs and legitimate defence pertain to the 
substance of the process of instruction of a case. The process is null if the judge does 
not admit the necessary proofs.”®’ Therefore, actions, which might in some way limit 
a person’s right of defence but not denying it, do not lead to the nullity of the sentence. 
If a party lodges recourse against the judge’s decision not to interrogate certain 
witnesses, that recourse is to be decided by the judge expeditissime (cf. can. 1527, §2; 
DC art. 158, §1), which means there is no further appeal against that decision (cf. can. 
1629, 5°; DC art. 222, §2). 


THE RIGHT TO KNOW THE NAMES OF THE WITNESSES 


The parties have the right to know the names of the witnesses. This is embedded 
in can. 1554 (cf. DC art. 199), which provides that the names of witnesses are to be 
communicated to the other party before the witnesses are examined. However, if the 
Judge prudently thinks that this cannot be done without grave difficulty (sine gravi 
difficultate), the names are to be communicated before the publication of the evidence, 
The purpose of giving notification of the names is to enable the parties to place any 
exceptions so that the particular witness can be excluded. This right is provided 
because each party has the right to take exception to any witness if they wish, as long 
as there is a just reason for the exclusion (cf. can. 1555; DC art. 200). The Rotal 
decision given by Di Felice prescribes that this right to know the names of the witnesses 
is an essential element in the process.” This also protects the right of defence of the 
parties in the marriage nullity trial. 


THE RIGHT TO LODGE A REQUEST FOR THE EXCLUSION OF WITNESSES 


According to can. 1555 (cf. DC art. 200), “the party may request that a witness be 
excluded, provided a just reason for exclusion is established before the witness is 
examined.” Since exclusion constitutes a deprivation of rights, no one may be excluded 
without a just cause that has to be proved.” In the following cases, the party has the 
right to make objection against the witness proposed by the other party or ex offcio by 


°° Cf. Coram STANKIEWICZ, 15 March 2002, B. Bis 20/2002, n. 6 (Unpublished). 

66 J.P. BEAL, “Making Connections: Procedural Law and Substantive Justice”, in The Jurist 54 
(1994), 172. 

*’ Coram BoccaroLa, 25 July 1989, RRDecr., Vol. 7 (1989), 143, n. 7; cf. A. HANSSEN, “De 
sanctione nullitatis in processu canonico”, in Apollinaris 12 ( 1939), 199-202. 

°° Cf. F. Git DE Las HERAS, “The Introduction and the Exclusion of Witnesses”, in A. MARZOA 
et alii (eds), Exegetical Commentary on the Code of Canon Law, Vol. 4/2, 1260. 

°° Cf. Coram Di FELICE, 13 July 1985, RRDec., Vol. 77 (1985), 373. 

"© Cf. C. DE DiEGO-Lora, “Commentary on Can. 1555”, in E, CAPARROS ef alii (eds), Code of 
Canon Law Annotated, 967. 
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the judge: 1) if the witness has no relevant knowledge; 2) if he/she has been 60 
by force 3) if one is prompted by grave fear (cf. can. 1538; DC art. 182); 4) if th 
prejudiced;”! 5) if they have been bribed with gifts or promises; 6) if they have | 
interest in favouring or harming the party;” and 7) if there is evidence of the 
established untruthfulness and unreliability.”> In such cases, the parties hi 
concrete provision to defend themselves from being misjudged by the tribunal 
such witnesses and their testimony. In that respect, the opportunity for objecting \ 
witnesses protects their exercise of the right of defence. Finally, however, the di 
to exclude any witness rests with the judge. The exclusion of the witness sh 
stated by a decree of the judge, and it should contain the reasons for the exel 
the witness.”* 


THE WITHHELD INFORMATION OF THE WITNESS 


As a rule, the names of witnesses nominated by one party are to be made ki 
to the other party prior to any attempt to obtain their testimony. However, the 
has the power to decide not to notify the names before the witnesses are exa 
he believes that it poses serious difficulties (cf. can. 1554; DC art. 199). Such 
could be that the witness could be harassed out of the process or a grave and p 
harm might come to him/her owing to the other party’s violent nature, which 
proven by court restraining orders, convictions, police reports or medical repot 
can also be the danger of “preventing a witness from telling the truth by 
reprisals or offering bribes””® or endangering the participation of the witness 
process,”” etc. The judge may determine that, because of serious difficulties, 
identities of the witnesses are not to be made known before they are examined, 
example, the concern that a party might try to coach a witness or impede him/her ff 
testifying would be a solid reason for the judge to delay the notification. Therefi 0 
priority of discovering the truth takes precedence over the right of defence enjo. 
the parties.”* The judge should issue a decree with reasons, if he delays the notificati 
This decree allows only a delay in the disclosure.” The identities of the witnesses 1 


7 Cf. C.A. Cox, “Commentary on Can. 1555”, in J.P. BEAL — J.A. CORIDEN — T.J. GREEN (@ 
New Commentary on the Code of Canon Law, 1683. 

Cf. F, Git DE LAS HERAS, “The Introduction and the Exclusion of Witnesses”, in A. 
et alii (eds), Exegetical Commentary on the Code of Canon Law, Vol. 4/2, 1263. 

Cf. G. SHEEHY ef alii (eds), The Canon Law. Letter and Spirit, A Practical Guide to the © 
of Canon Law, 884. = —— 
Cf. C. GULLO, Prassi processuale nella cause canoniche di nullita del matrimonio, 
Editrice Vaticana, Vatican City 2001, 154-157. 

Cf. P.O. AKPOGHIRAN, Mitis Iudex: Text and Commentary, 286. 

Cf. F. Git DE Las HERAS, “The Introduction and the Exclusion of Witnesses”, in A. 
et alii (eds), Exegetical Commentary on the Code of Canon Law, Vol. 4/2, 1260. 

Cf. K. LUDICKE — R.E. JENKINS, Dignitas Connubii: Norms and Commentary, 338. 
Cf. Ibid. 

Cf. C.A. Cox, “Commentary on Can. 1554”, in J.P. BEAL — J.A. CORIDEN — T.J. GREEN} 
New Commentary on the Code of Canon Law, 1683. 
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be disclosed to the parties after their testimonies have been obtained at some point, and 
at least prior to the publication of the acts (cf. can. 1554; DC art. 199). Therefore, it 
also makes provision for the exercise of the right of defence.*” 


‘THE RENUNCIATION OF THE WITNESSES 


DC art. 150, §1 prescribes that “the petitioner and the respondent party can 
renounce all or some of the acts of the process which they themselves had requested 
(cf. can, 1524, §1)”. According to can. 1551 (cf. DC art. 197), a party who has proposed 
4 witness previously may choose to renounce the request that the person be examined. 
Since this is renunciation of a procedural act, the norm of can. 1524 (cf. DC art. 150, 
§2) is to be followed.*' Can. 1524, §3 (cf. DC art. 150, §2) observes that this 
renunciation is to be communicated to the other party, and the other party must accept 
or at least not oppose the renunciation. Moreover, the judge has the discretion to admit 
the renunciation or not.*? The opportunity for the respondent to give their approval 
keeps his/her right of defence intact. The fact that the testimony of a witness would be 
damaging to the party’s claims might be a motive for renunciation and for the other 
party to oppose the renunciation. Therefore, it will favour the arguments of the 
respondent and provide a concrete provision for the respondent to protect the exercise 
of the right of defence in a trial. 


EXAMINATION OF WITNESSES 


Asa tule, ordinary witnesses are to be examined at the office of the tribunal unless 
the judge deems it otherwise (cf. can. 1558). In any case, the value of the testimony 
does not depend on the place where it is conducted. The examination is to be done by 
the judge or by his delegate or an auditor who is attended by a notary (cf. can. 1560) 
only after the administration of the oath ad norman iuris cann. 1532 and 1562, §2. If 
the witness does not want to take the oath,* he or she is to be heard unsworn and 
whether or not the oath has been sworn must be mentioned in the acts by notary (cf. 
can. 1568) since it is a circumstance that affects the value and credibility of the 
testimony." If the witness is so scrupulous and feels that taking oath might upset his 


Cf. EJ. DILLON, “Confidentiality in Tribunals”, in CANON LAW SOCIETY OF AMERICA, 
Proceedings of the Forty-fifth Annual Convention, CLSA, Washington, DC 1984, 172. 

Cf. C.A. Cox, “Commentary on Can. 1551”, in J.P. BEAL — J.A. CORIDEN — T.J, GREEN (eds), 
New Commentary on the Code of Canon Law, 1682. 

E.B.O. OKONKWO, L ‘istruzione della causa di nullita matrimoniale fra il diritto e la prasi 
giudiziale, 91. 

X, II, 20, 51, in FRIEDBERG, II, col. 333. Formerly, the principles of “testis non iuratus non 
probat” and “testi non iurato non creditur” were followed, i.e., the witness not sworn does not 
testify and the witness not swom is not believed. 

M.F. PompEpDA, The Probative Value of the Declarations of the Parties in the New 
Jurisprudence of the Roman Rota, in W.H. WOESTMAN (ed.), Simulation of Marriage Consent. 
Doctrine, Jurisprudence, Questionnaires, Saint Paul University, Ottawa 2000, 154; L. DEL 
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: 
or her conscience, he or she could be dispensed." Despite all of this, it has been made 
clear that those who claim to be atheists or those who do not profess the Christian faith 
can promise on their honour to tell the truth."® If it is impossible for the witnesses 1) 
come to the tribunal due to distance, illness or some other impediment, they a 
examined in a place determined by the judge. For those who are living outside 
own diocese, assistance may be requested from another tribunal ad normam iuris can 
1418. The judge who is instructing the case must forward the questions and instru 
based on which the witness is to be heard. The witnesses need to be examined wil 
the presence of the parties, but the defender of the bond or advocate may be pi 
(cf. can. 1561) if they are participating in the case; however, the Judge may allow 
parties to take part if he discreetly believes that their presence is desirable, especii 
when the matter concerns the private good (cf. can. 1559). Ifa defender of the bond 
advocate participates in the examination of the witnesses they can also propo ‘ 
questions to the judge or his delegate to be posed to the parties (cf. can. 1561). 
advocates and procurators may generally attend unless the judge considers that 
proceedings should be in camera, owing to circumstances of persons and facts. 


There are various types of questions vis-d-vis examination of the witnesses nik 
the following elements are to be paid attention to: a) the questions should be brief 
simple, failing which creates difficulty for the witness to answer each 
consecutively and to remember everything being asked; b) the questions also s 0 
be appropriate to the understanding of the persons being examined; c) the questio ie 
must not be captious nor deceptive since the goal of examination of the persons is 
discover the truth and not to deceive the witness on a particular point; d) I adin 
questions are to be avoided. When a witness is posed with a leading question, 
witness answers on the basis of what he or she heard in the question, not on the b 
of what he or she knows. Questions are considered leading not only, when i 
expressly contain the desired answer, but also when they insinuate it.*’ “In this w ys 
the investigating judge induces an interrogated person to say what he wants to hear 
and therefore abuses his authority.”** If a judge poses a leading question, he could by 
considered as biased; e) offensive questions are also to be avoided; f) questions, whit 
do not further the case or whose answers the witness would have no way of knowiti 
are irrelevant and are to be avoided. 


Amo — J. CALVO, “Commentary on Can. 1562”, in E. CAPARROS et alli, Code of Canon Law 
Annotated, 1227. 

85 L, DEL AMo, “La forma procesal y el actuario”, in Revista Espafiola de derecho candnico 1&4 
(1968), 57. ; : ‘ 

86 P. BIANCHI, “Commento a un canone. II giuramento delle parti nel processo canonico (eam 
1532)”, Quaderni di diritto ecclesiale 26 (2013), 119. : ; — 

87 G. ZUANAZzI, Psicologia e psichiatria nelle cause matrimoniali canoniche (Studi giuridi¢i oO”), 
Libreria Editrice Vaticana, Vatican City 20127, 443. : . 

88 E.B.0. OKONKWO, L ‘istruzione della causa di nullita matrimoniale fra il diritto e la 
giudiziale, 103; Cf. A. JULLIEN, Juges et Avocats des Tribunaux de |'Eglise, Officium 
Catholici — Catholic Book Agency, Rome 1970, 343. 
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The questions are not to be made known in advance to the witnesses (can. 1565 
and DC art. 170, §§1, 2). The reason for this reservation is a legal precaution to avoid 
the risk of the witness’s being prepared, forewarned, or bribed by the parties or 
advocates and thereby defying the grave obligation of testifying to the truth. The 
testimonies of the witnesses under the direction of the judge are to be immediately 
verbalized by the notary,” in noting all the relevant issues and omitting the superficial 
and irrelevant elements (cf. can. 1567). Can. 1567, §2 and DC art. 173, §2 permit the 
use of tape recorders or recording gadgets at the discretion of the judge, provided that 
the responses are afterwards transcribed in complete fidelity to the responses and if 
possible signed by the deponents.” At the conclusion of the examination, a record of 
the evidence as well as the transcript of testimonies ought to be communicated to the 
witness. The ius vigens permits the witness to correct, add, omit or change the 
deposition (cf. can. 1569, §1). It must be declared expressly in the margin, at the bottom 
of the page, or at the end of the act, that the correction was made by the notary.?! The 
judge has to evaluate whether it is a withdrawal of the statement or mere corrections of 
the previously deposited statements. In his Rotal decision, Huber underscores: “if a 
witness recalls that the first deposition was not true and tends to correct it in the 
Successive depositions, it always raises a suspicion that what is said and written by the 
witness is not worthy of any credence.” The judge can, ex officio or at the request of 
the party, recall witnesses to testify again though they have already been examined if 
it is necessary and in no danger of fraud or corruption (cf, 1570) for money, gifts, 
promises or other inducements. 


An ancient principle found in the ecclesiastical law, i.e., testis unus, testis nullus 


88 Already from 13" century the Lateran Council IV (1215) in can, 38 prescribed the need of 


verbalizing all the judicial acts. X.II.19.11, in FRIEDBERG, II, col. 313; English transl, in N.P. 
TANNER (ed.), Decrees of the Ecumenical Councils, Vol. 1, 252: “We therefore decree, lest 
falsehood prejudice truth or wickedness prevail over justice, that in both ordinary and 
extraordinary trials the judge shall always employ either a public official, if he can find one, or 
two suitable men to write down faithfully all the judicial acts — that is to say the citations, 
adjournments, objections, and exceptions, petitions, replies, interrogations, confessions, 
depositions of witnesses, productions of documents, interlocutions, appeals, renunciations, final 
decisions and the other things that ought to be written down in the correct order — stating the 
places, times and persons.” 

Cf. C. PAPALE, J processi. Commento ai canoni 1400-1670 del Codice di Diritto Canonico, 
Urbaniana University Press, Vatican City 2017, 282. During the revision process of 1982 
schema, consultors noted that it was appropriate to add the clause to can. 1567, § 2 “if it is 
possible” after the word “signed” because it is not possible for witnesses to wait while the 
transcript is being made; cf. Communicationes 16 (1984), 66. 

L. DEL AMo—J. CALVo, “Commentary on Can. 1569”, in E. CAPARROS et alli, Code of Canon 
Law Annotated, 1231. 

Coram HUBER, 29 October 1996, RRDec., Vol. 88 (1 996), 661, n. 8: “Illa pristinam narrationem 
tamquam mendacium revocat; haec autem tendit ad emendando ea, quae minus recte dicta vel 


scipta fuerunt [...] si concordet cum depositionibus alterius partis testiumque et recipue cum 
adiunctis aliunde cognitis.” 
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provides the basis for the general rule that testimony of one witness cannot 
full proof (cf. 1573, DC art. 202) for it does not give full and perfect ey 
Nevertheless, it is not absolute. If a witness is qualified (testi qualificati) and 
as to things done in his or her official capacity” or when a sole witness is § 
by objective and subjective circumstances that convince the judge that full proof 
a sole witness could be allowed. In Rotal jurisprudence are “quoties occurrant 
aut coniecturae et praesumptiones ex circunstantiis.”** The revised can, 16 
(MIDI) has formally abrogated the principle which has not been part of 

jurisprudence. The canon expressly affirms that the testimony of a single witnes 
produce full proof if the testimony concerns matters performed ex officio by a q 
witness or if the testimony is corroborated by the facts and circumstances of the 
For example, if the judge can establish the credibility of a single witness, suppot 
other elements of proof gathered in the case and by good arguments, (and that no 
witness could be held in the case), such a testimony can be said to aid the 


conviction of the judge.” ‘ 


THE PROOFS BY EXPERTS 


It is commonly held that the expert’s report forms one of the means or el 
of proof.*° There is no doubt that the expert occupies a particular place in the 
of the canonical norms on proofs.°” Unequivocally, the report of the expert is one 
the means to arrive at the truth. The expert’s report in the matrimonial p 
undoubtedly demonstrates the nature and characteristics of the means of proof." 


83 Coram GRAZIOLI, 9 May 1933, RRDec., Vol. 25 (1933), 105, n. 13: “Quod testis qualifiente: 
iis, quae ex officio gessit, credi debeat eo quod faciat plenam fidem, non est nisi praesu 
quae cedere debet veritati;” Coram DorAN, 23 February 1989, RRDec., Vol. 81 (1989), 148), 
9. 

94 Coram PARISELLA, 14 February 1974, RRDec., Vol. 66 (1974), 89, n. 25. 

9 J.P. BEAL, “Mitis Iudex Canons 1671-1682, 1688-1691: A Commentary”, in The Jurist 7) 
(2015), 500-501; G. BRUGNOTTO, “Il Can. 1678 §§1-2 del motu proprio Mitis Tudex neh 
contesto della certezza morale”, in Jus et Justitia 18, Slovenska spoloénost kanoického 
Tlagiaren KeZmarok 2016, 211-212. i 

96 P. BIANCHI, “Le prove: a) Dichiarazioni delle parti; b) Presunzioni; c) Perizie”, in GR 
ITALIANO DOCENTI DI DiritTo CANONICO, / giudizi nella Chiesa: II processo contenzioso @ 
processo matrimoniale, Glossa, Milano 1998, 99. 

87 A. SERRAO, “Psychological Sciences and Use of Experts in Canon 1095”, in V.G. D’SOURA 
(ed.), In Accordance with the Laws of the Church, Centre of Canon Law Studies, Bangalow 
2012, 81. 

88 A. STANKIEWICZ, “La valutazione delle perizie nelle cause matrimoniali per incapaell) 
psichica”, in Monitor Ecclesiasticus 118 (1993), 270; ID., “La convertibilita delle conclusiont 
peritali nelle categorie canoniche”, in Monitor Ecclesiasticus 119 (1994), 353; V. PALESTHOG, 
“Le perizie”, in AA.VV., I mezzi di prova nella cause matrimoniali secondo la giurisprudetiey 
rotale, Libreria Editrice Vaticana, Vatican City 1995, 71, 75; S. MARTIN, “La perizia nelle 
cause matrimoniali secondo la dottrina pil recente”, in S. GHERRO — G. ZUANAZZI (eds), 

e periti nel processo matrimoniale canonico, Giappichelli Editore, Torino 1993, 123-124) | 
MENDONCA, “The Role of Experts in ‘Incapacity to Contract’ Cases (Canon 1095)”, in 
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expert is someone with a technical knowledge or skill, who utilizes his or her area of 
expertise to aid the judge in the search for truth.” The expert is a person prepared with 
a certain scientific formation in a particular discipline, who is asked by the judge to 
contribute his/her knowledge and experience to the resolution of the case at hand!” 
and he/she can speak with authority!’ producing his/her knowledge through the use of 
some art or science.'”? Moreover, the expert must possess positive reputation for his 
religiosity, honesty, morality and integrity of life.'°> As the Holy Father John Paul II 
underscored, the expert needs to be rooted in and has a positive adherence to a Christian 
anthropological vision of the human person.'4 


Canon 1574 (cf. DC art. 203, §2) stipulates the provision for using the services of 
experts whenever required by the law or the judge. This is a general principle of law in 
contentious trial. For marriage cases, its application is given in can. 1678, §3. 
Therefore, in cases concerning impotence (cf. can. 1084) or defect of consent because 
of mentis morbum or an anomaly of a psychic nature (cf. can. 1095), the judge is to 
employ the services of one or more experts unless it is clear from the circumstances 
that it would be useless to do so.'°* In addition to these two cases, the nature of a 
matrimonial case may require an expert opinion so that the judge, together with other 
evidence, has a moral certainty to pronounce a pro nullittate decision.'° M. 
Breitenbeck observes that, 


If there is already ample evidence, either through witness testimony, and / or 
documents [...] of a psychological problem, such as admitted homosexuality, 
lesbianism, transexualism, transvestism, observable longstanding antisocial 
personality traits, alcoholism, obsessive compulsive disorder, hypochondriasis, 


Canonica 25 (1991), 449; G. ZUANAZzI, “Il rapporto tra giudice e perito secondo la 
giurisprudenza della Rota Romana”, in S. GHERRO — G. ZUANAZZI (eds), Perizie e periti nel 
processo matrimoniale canonico, Giapphichelli Editore, Torino 1993, 159-165. 

8° Cf. M.S. FosTER, Annulment: The Wedding that Was, Paulist Work, New York 1999, 124. 

100 Cf. L. ROBITAILLE, “Evaluating Proofs: Is it Becoming A Lost Art?”, in The Jurist 57 (1997), 
541-559, 

‘1 Cf. A. MENDONCA, “Apostolic Signatura’s Recent Declaration on the Necessity of Using 
Experts in Marriage Nullity Cases”, in Studia Canonica 35 (2001), 36. 

102 ° F, RoBERTI, De Processibus, Vol. 2, Pontificium Institutum Utriusque Turis, Rome 1926, 

i, 

103 Cf. C. LEFEBVRE, “De peritorum iudicumque habitudine in causis matrimonialibus ex capite 
amentiae”, in Periodica 65 (1976), 112-114. 

104 Cf. JOHN PAUL II, Allocution to the Roman Rota (5 February 1987), in AAS 79 (1987), 1453- 
1459; English trans. CLD, vol. 12, pp. 691-696; W.H. WoESTMAN (ed.), Papal Allocutions to 
the Roman Rota 1939-1994, Theological Publications in India, Bangalore 2003, 191-196. 

105 G. VERSALDI, “Animadversiones quaedem relate ad allouctionem Ioannis Pauli Il ad Romanam 
Rotam diei 25 Ianuarii 1988”, in Periodica 78 (1989), 254; B. De LANVERSIN, “L’importance 
du can. 1578, §3, dans le process matrimoniaux (‘“judez peritus peritorum”)”, in Quaderni 
studio rotale 4 (1989), 49-58. 

108 SUPREMUM SIGNATURAE APOSTOLICAE TRIBUNAL, Quaestitum de usu periti in causis nullitatis 
matrimonii, datum 16 iunii 1988, Prot. N. 28252/97 VT, in Periodica 87 (1998), 620, n. 4. 
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obviously bizarre behaviour without diagnosis; or if psychiatric or diagnostic 
of any kind are included in the acts of the case, it would appear that to obtain 
insights of a psychological expert would be superfluous, a genuine waste of tir 
energy and money on the part of the expert as well as the members of the tribun: 


The principle enunciated by Breitenbeck remains valid even today. If there is ¢ I 
evidence to place the gravity and effects of the disturbance at the time of the 
beyond doubt, then the services of an expert are not necessary. 


As per can. 1576 (cf. DC art. 206), an expert can be excluded or objected to 
the same reason as a witness, which we discussed above. The provision, which 
to witnesses (cf. can. 1555; DC art. 200), can also be applied to experts. Moreover, 
reasons that would disqualify a judge from adjudicating a case (cf. can. 1448, §1; 7 
art. 67, §1) would also apply for excluding a proposed expert.'* Therefore, accord) 
to can. 1448, §1 (cf. DC art. 67, §1), if an expert has any personal interest by 
consanguinity or affinity in any degree of the direct line and up to the fourth deg ( 
the collateral line, or by reason of guardianship or of close relationship or marked: ) 
hostility or possible financial profit or loss, he/she can be objected to by the parties, 
expert may have prejudice against the party or may be influenced by his/her prejud: 
knowledge of the party. Thus, the party who feels that he/she will be given ab 
report by the expert can take exception to them, and to forestall this possibility, 
have the provision for exercising the right of defence in a trial. Can. 1575 presei 
that if the case warrants, the judge can appoint experts after having heard the p 
This grants the party the right to accept or object to the experts, thus enabling th 
exercise their right of defence. DC art. 204, §2 adds that the appointment of the exp 
should be communicated to the party; the lack of this communication would 
amount to a serious infringement of the right of defence. 


The expert is not called to pronounce on the validity or the invalidity of 
consent;!”? Rather the report of the expert has to be critically evaluated (cann. 157 
1579), placing it along with other facts, proofs and testimony and therefore annot | 
accepted or used automatically or blindly. The judge is peritus peritorum and 
know how to distinguish in the expert’s report, the judgement based upon the spee 
competence of the expert from other superficial opinions; he should know to evalu 
the seriousness and foundation of the expert’s opinion. Therefore, after doing 
aforementioned, the judge, as envisaged by ius vigens, has the faculty either to ace 
or reject the conclusion of the report, providing sufficient reason for doing so. 


107M. BREITENBECK, “The Use of the Psychological Expert in Formal Cases”, in T.P. DOYLI ( J 
Marriage Studies: Reflections in Canon Law and Theology, vol. 2, CLSA, Washington, 

108 neds Co “Commentary on Can. 1576”, in J.P. BEAL — J.A. CORIDEN — T.J. GREEN 
New Commentary on the Code of Canon Law, 1693. : d 

108 7 GROCHOLEWSKI, “Il giudice ecclesiastico di fronte alle perizie neuropshi 
psichologiche”, in Apollinaris 60 (1987), 191. 
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Paul II states: 


Consequently, the trial of cases in nullity of marriage on the grounds of psychic 
or psychological limitations demands on the one hand on the help of experts in such 
subjects, who consider in accordance with their competence the nature and degree of 
psychic processes which impinge upon matrimonial consent and the ability of the 
person to assume the essential obligations of marriage. On the other hand, it does not 
dispense the ecclesiastical judges, in the use of experts’ reports from the duty of not 
allowing themselves to be influenced by unacceptable anthropological concepts that 
would eventually involve misunderstandings concerning the truth of the facts and their 
meaning.!!° 


John Paul II very carefully underscores the possibility for the misunderstanding 
which can arise from the fact that the expert declares that a party is incapable of 
contracting marriage, while referring it not to the minimum capacity sufficient for a 
valid consent, but rather to the ideal of full maturity pertaining to the happy married 
life.''' Grocholewski states: 


When the expert speaks of psychic maturity, it is understood as the goal of human 
development. However, the judge understands it as canonical maturity. [...] In other 
words, the expert, in speaking of psychic incapacity, often takes into consideration the 
person as he she really is, with individual vices, defects and weaknesses.; but for the 
judge it is a question of the incapacity to fulfill one’s proper vocation, i.e., to make a 
successful marriage utilizing the required efforts, one’s proper potential, even making 
sacrifices and accepting the burden and difficulties which marriage entails."!2 


Therefore, the expert must ensure whether or not the person had the canonical 
maturity for the establishment of a valid marriage which necessitates the minimum 
capacity. 


"10 JOHN PAUL II, Allocution to the Roman Rota (5 February 1987), 1454, n. 2: “Di conseguenza, 


la trattazione delle cause di nullita di matrimonio per limitazioni psichiche o psichiatriche esige, 
da una parte, I'aiuto di esperti in tali discipline, i quali valutino, secondo la propria competenza, 
la natura ed il grado dei processi psichici che riguardano il consenso matrimoniale e la capacita 
della persona ad assumere gli obblighi essenziali del matrimonio; dall'altra non dispensa il 
giudice ecclesiastico, nell'uso delle perizie, dal dovere di non lasciarsi suggestionare da concetti 
antropologici inaccettabili, finendo per essere coinvolto in fraintendimenti circa la verita dei 
fatti e dei significati.” 

JOHN PAUL II, Allocution to the Roman Rota (16 January 1988), in AAS 80 (1988), 1178-1185; 
English trans. CLD, Vol. 12, 825-831. 

Z. GROCHOLEWSKI, “The Ecclesiastical Judge and the Findings of Psychiatric and 
Psychological Experts”, in The Jurist 47 (1987), 456-457; Cf. A. MCGRATH, “At the Service 
of the Truth: Psychological Sciences and Their Relation to the Canon Law of Nullity of 
Marriage”, in Studia Canonica 27 (1993), 388. 
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INSTRUCTION VIS-A-VIS MODERN COMMUNICATION GADGETS 


Pope Francis reiterates the principle of celerity in his recent documents and 
was also one of the motives for the drafting the processus brevior. However, whe 
the principle of celerity can justify the interrogation through e-mail or 
communication in the matrimonial trial is a bone of contention? One of the accus 
of the parties, especially the plaintiff against the ecclesiastical trial is that the 
nullity process is slow and loaded with excessive judicial formalism. To accelerate 
velocity of the trial, means of modern communication is made use of in the coll 
of proofs, especially in interrogating the parties and the witnesses. Neverthel 
interrogation by telephone or by e-mail or Skype call may not be accepted as 
ordinary means of questioning the witnesses''? because such interrogations af 
depositions do not sufficiently satisfy the requirements given by cann. 1556-1570, | 
was expressly said that testifying by telephone was not prohibited in the canon.!!") 
the interrogation by an e-mail one cannot be certain about the observance of can. 156 ) 
§1 and DC art. 165, §1 which prescribe that the individual witnesses are to b 
questioned separately. In fact, it can happen that the witnesses in writing th 
depositions or testimonies consult one another. Similarly, one cannot ensure 1 
fulfilment of this juridical requirement in an interrogation by telephone, if one wit 
might have already heard the testimony given by another witness present in the same 
room or speaking on another telephone extension.'!> In the replies submitted via 
mail, the feasibility of clarifying some doubts of the facts is very less. Moreover, 
is no guarantee of the identity of the person who attends to the telephone!'® and 


113 P.V. PINTO, J processi nel codice di diritto canonico, Commento sistematico al libro 
Libreria Editrice Vaticana, Vatican City 1993, 319; A. ZAMBON, “Devono durare anni le 
di nullita matrimoniale? Suggerimenti e proposte per un processo celere. L’uso del com} 
durante l’istruttoria,” in Quaderni di diritto ecclesiale 25 (2012), 367; For a detailed study 
the use of email in the instructory phase, cf. A. GIRAUDO, “L"uso delle e-mail nel processo 
nullita matrimoniale,” in Quaderni di diritto ecclesiale 22 (2009), 90-97; T. VANZETTO, “Lit 
fase istruttoria e l’uditore,” in Quaderni di diritto ecclesiale 22 (2009), 292-305. 

114 Communications 11 (1979), 114. During the revision of the Code, it was discussed by the coef} 
studiorum regarding the oral testimony of the witnesses. “Aliquis Consultor proponit ut (canon 
1558 § 3) additur norma qua edicatur iudicialem depositionem, ob gravem causam, recipi posse 
per telephonium, dummodo iudex vel notarius de eiusdem depositionis authenticitate fidem 
faciant. Propositio haec non placet aliis Consultoribus quia talis norma occasionem pracberet 
abusibus et dubia haberi possent de identitate testis, de eius libertate, etc. Ceterum hui 
praxis recipiendi depositionem per telephonum non reprobatur in praesenti canone;” F. Gi. Dt 
Las HERAS, Commentary on Can. 1558”, in A. MARZOA et alii (eds), Exegetical Commentary 
on the Code of Canon Law, Vol. 4/2, 1273. 

115A. ZAMBON, “L’uso del computer durante I’istruttoria”, 371; Z. GROCHOLEWSKI, “Interrogation 
by Letter or Telephone”, in P.J. COGAN (ed.), CLSA Advisory Opinions 1984-1993, CLSA, 
Washington, DC 1995, 461. 4 

116M. NoBEL, “The Auditor in a Marriage Nullity Process: His Rights and Obligations for 
Instruction of the Case”, in Philippine Canonical Forum 14 (2012), 47-50; 
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really composed the written responses (can. 1563).!! It is impossible to observe the 
prescription of can. 1565, §1 which prohibits the communication of questions 
beforehand to the witnesses in an interrogation by e-mail. An e-mail cannot be 
considered as a document of proof as it lacks the signature of the person who is 
interrogated''* and therefore it is not an authentic document. Due to the possibility of 
the hacking of an email confidentiality of the deposition is less trustworthy. The faithful 
observation of can. 15661" is not possible when an interrogation is carried out by 
telephone. 


The notes pertaining to documentary and procedural aspects of favour of the faith 
cases issued by the Congregation for the Doctrine of the Faith clearly elucidates the 
risk of abuse of such interrogation and the uncertain probative values of the depositions 
through email, telephone etc. It states: 


Depositions and testimonies by letter or telephone are open to abuse and have a 
very uncertain probative value. In the first place, there is no guarantee of the identity 
of the person who composes the written responses or of the person who answers a 
telephone. Responses given by letter are often vague or imprecise. They provide no 
opportunity to ask for clarifications or support for a particular answer and the danger 
is always present that they may have been dictated by another person. If some 
exceptional circumstance seems to justify this type of interrogation, statements of this 
kind should at least be taken to a notary or legitimated in some way to ensure their 
genuineness and authenticity and to ensure that such witnesses take seriously the 
evidence they have given.'° 


‘17 A. ZAMBON “L’uso del computer durante Vistruttoria”, 371. Zambon discusses several 
questions regarding the deposition through the telephone: “E dificile provare che in una 
conversazione telefonica tutti questi rischi siano evitati: chi risponde dall’altra parte? E da solo 
© qualcuno é presente con lui? Le risposte che fornisce non consente alla parte, o al teste, di 
sottoscrivere la deposizione.” He points out the laxity of such depositions in listening to the 
deposition and correcting it. He continues to say, “in ogni caso si dovrebbe registrare la 
deposizione telefonica, permettere alla parte o al teste di ascoltarla e di fare aggiunte, correzioni, 
soppressioni 0 variazioni nel testo (cf. can. 1569, §1e DC art. 175).” 

118 R. PaLomsi, “Valore probatorio dei mezzi di comunicazione elettronica nel processo 
matrimoniale canonico”, in G.D. TORRE — C. GULLO — G. BONI (eds), Veritas non Auctoritas 
Facit Legam Studi di Diritto Matrimoniale in onore di Piero Antonio Bonnet (Studi Giuridici 
99), Libreria Editrice Vaticana, Vatican City 2014, 380. 

18 Can, 1566: “The witnesses are to give evidence orally. They are not to read from a script, except 
where there is a question of calculations or accounts. In this case, they may consult notes which 
they have brought with them.” 

120 CONGREGATION FOR THE DOCTRINE OF THE FAITH, Notes regarding Documentary & Procedural 
Aspects of Favour of the Faith Cases, in 
https://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20 1 
71108_note-aspettidocumentaliprocedurali-favorfidei_en.html; cf. E. FRANK, The Dissolution 
of Marriage Bond in the Discipline of the Church and Its Application, Urbaniana University 
Press, Vatican City 2017, 139. 
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During the revision of the Code, concerning the witnesses for whom if 
impossible or difficult to come to the tribunal because of distance, illness or any 
impediment, a consultor proposed, that a norm be added whereby it is decreed 
judicial deposition, for a serious reason, can be taken by telephone, as long as the 
or notary certifies the authenticity of the depositions. This proposal was rej 
other consultors since such a norm could cause abuses and give rise to doubts re; 
the identity or freedom of the witness concerned, etc.'?! Nevertheless, the use of 
means of a telephone to interrogate the witnesses is not uncommon during the 
Though such practice is frequent in some tribunals which are remote to the people, 
is condemned by the Rotal doctrine. In his judgement of 27 March 1991, Rotal j 
Doran condemns such an interrogation and marks it as erroneous.'” Rotal j 
Pompedda is also of the same opinion and states that the use of a telephone for 
interrogation of witnesses in marriage nullity trials, “hardly befits the seriousnes$ 
the canonical process and the sacredness of marriage.””'?? 


Necessary measures are to be taken in order to retain the elements of a just p 
to arrive at a moral certitude. In order to get rid of such practices of interrogating 
parties or witnesses through telephone, Whatsapp, video chatting or Skype, the j 
can make use of the canonical provision envisaged for the rogatory commission 
seek the help of other tribunals in order to interrogate the witnesses and the parties 
the cases where the possibility of a judge or a witness to travel for the deposition 
ruled out (can. 1418). This principle, with further explanation, is explie¢ 
incorporated into DC art. 233, §2 which decrees: 


“[...] ifa party lives far away from the see of this tribunal, he can inspect the 
at the see of the tribunal in the place where he now lives, or else in another sui 
place, in order that his/her right of defence remains intact.'** 


This aspect of calling on other tribunals for legal assistance and cooperation in 
instructing a case or in communicating acts is all the more clarified and insisted upon 


121 Communications 11 (1979), 114: “Aliquis consultor proponit ut addatur norma qua edieatiit 
iudicialem depositionem, ob gravem causam, recipi posse per telephonium, dummodo iudes 
vel notarius de eiusdem depositionis authenticitate fidem faciant. Propositio haec non p! 
aliis consultoribus quia talis norma occasionem praeberet abusibus et dubia haberi possent 
identitate testis, de eius libertate, etc, Ceterum huiusmodi praxis recipiendi depositionem per 
telephonium non reprobatur in prasenti canone 202;” L. CHIAPPETTA, Prontuario di Diritta 
Canonico e concordatario, Edizioni Dehoniane, Roma 1994, 1206. For a detailed study on this 
issue cf. A. JOSEPH, The Credibility of Witnesses in the Marriage Nullity Trials, Thesis ad 
Doctoratum in Iure Canonico Consequendum, Pontifical Urban University, Vatican City 2019, 
73-77. 

122 Coram Doran, 21 March 1991, in RRDec., Vol. 83 (1991), 199-200, n. 13. 

123 Coram POMPEDDA, 27 February 1984, in RRDec., Vol. 76 (1984), 123, n. 5. 

124 DC art. 233, §2: “Si autem pars longe commoretur a sede huius tribunalis, acta inspicere potest 
in sede tribunalis loci ubi actu residet, vel in alio loco idoneo, ut eius ius defensionis int 
maneat.” 
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by MIDI'* since RP art. 7 §2 envisages the cooperation between the tribunals so that 
the parties or witnesses can take part in the process at a minimum cost. This Provision 
for the cooperation between the tribunals, mentioned in can. 1418, is emphasized in 
order that the parties will be able to have an easy access to the courts!2° and exercise 
their rights freely in order to defend themselves. Consequently, when a party feels that 
his/her faculty to exercise the right of defence is minimized by the choice of a forum 
which is distant or in which his/her language is not spoken, there is always a Possibility 
to overcome these hindrances by way of cooperation between the tribunals, Therefore 

the party can always explain his/her difficulty and make a request for the forum that 
will suit him/her best so that he/she will be in a better position to exercise thoge rights 
that would grant the opportunity to defend himself/herself.!2” The ‘principle of 
proximity’ applied in the tribunal will certainly reduce the usage of telephone. 

questionnaire, Skype, WhatsApp video chatting etc for the interrogation of the 
witnesses. Questionnaire through e-mail, Skype interrogation would be an €xpensive 
sacrifice of judicial principles of fair proceeding and legal justice of judicial Procedure 
a the pretext of the principle of celerity (favor celeritatis) of a marriage nullity 
trial. 


THE PUBLICATION OF THE ACTS 


At the end of the instruction of the case, the publication of the acts (can, 1 59g128 
and DC artt. 229-236) gives the parties the ri ght to inspect the evidence gathereq during 
the instruction of the case. The publication of the acts takes place by a decree of the 
judge who, after collecting the proofs and before the discussion of the case, Must allow 
the parties and their advocates, under the penalty of nullity, to examine the acts, which 
are still unknown to them.’ Such a publication, enshrined in can. 1598, (DC artt 229- 


15 MIDI art. 7 §1. The titles of competence in can. 1672 are the same, observing in as much as 

possible the principle of proximity between the judges and the parties. 

§2. Through the cooperation between tribunals mentioned in can. 1418, care is to be taken that 
i everyone, parties or witnesses, can participate in the process at a minimum of cost. 

M. NoBEL, “The Use of Electronic Media in Church Structures”, in CANON LAW Society oF 

eae ie Proceedings of the Seventy-Seventh Annual Convention, C! LSA, Washington, pC 
127 MERLIN RENGITH AMBROSE, The Right of Defence. An Essential Element in the Mayr; 

Nullity Process, 239. ies 
128 Can. 1598 §1: “When the evidence has been assembled, the judge must, under pain of nyllit 
by a decree permit the parties and their advocates to inspect at the tribunal office those ei 
which are not yet known to them. Indeed, if the advocates so request, a copy of the acts can be 
given to them. In cases, which concern the public good, however, the judge can decide that, in 
order to avoid very serious dangers, a given act is not to be shown to anyone. He must take — 
however, that the right of defence always remains intact.” : 
For an analysis of this phase of the trial: cf. C. Izzi, “Publicacién de las actas Procesales”, in 
INSTITUTO MarTiN DE AZPILCUETA — FACULTAD DE DERECHO CANONICO (eds), Diccionaroio 
ces de derecho canénico, Vol. 6, Ediciones Universidad de Navarra, Pamplona 20] 2, 655- 
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236) is strictly connected with the essence of the process, i.e., with the prinel 
contradictorium and the right of defence.'*° The right of defence demands by its 
nature the concrete possibility of knowing the acts presented both by the opposing 
and ex officio so that the other party can present his/her defence.'*' However, 
obligation to publish the acts does not bring the material of the case into the 
domain in the sense of giving everyone access to it. Rather it pertains only to 
who are involved in the case: the parties, advocates and the court officers. The 
publication should mean the opportunity given to the parties and their ady 
examine the acts, which have been assembled in the course of the proceedings, 
provision is central to the right of defence.'** 


THE OBJECTIVE OF THE PUBLICATION OF THE ACTS 


Gullo observes: 


Once the instruction is over, the judge has the right to publish the acts (can. 1 
and it is evident that the knowledge is a necessary condition because the party 
defend themselves, contradicting the proofs produced by the opposing party 
explaining his position with arguments. > 


Two chief values motivate the requirement of the publication of the acts: “1) to 
provide for the parties’ right of defence; and 2) to test the evidence, thus assuring 
tribunal that the truth has been discovered.”'* According to the first purpose, 
publication of the acts is necessary to enable the parties to exercise their right 
defence. Can. 1598, §1 obliges the judge to permit the parties and their advocates 
inspect the acts at the tribunal under pain of nullity. The publication of the acts gi 
sufficient time for the parties to know the acts, and thus offers them the possibility 


defending themselves in the process. Non-publication of the acts will lead to nullity of 
the sentence on the basis of the denial of the right of defence as stipulated in can. 1 
7° (cf. DC art. 270, 7°). Secondly, from the point of view of the court, the purpose 
publishing the acts is to establish credibility of the evidence and thereby assuring the 


130 Cf. Z. GROCHOLEWSKI, “Guiding Principles of Book VII of the Code of Canon Law”, in Foruitt 
10 (1991), 85; E.B.O. OKONKWO, L ‘istruzione della causa di nullita matrimoniale fra il diritta 
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Rotal Allocutions”, in The Jurist 53 (1993), 179. 

132 Cf. Communicationes 16 (1984), 68. The drafting Commission specifically indicated that the 
publication of the acts was “intimately connected” with the right of defence. 

133 C. GULLO, “Il diritto di difesa nelle varie fasi del processo matrimoniale”, 40: “Una volta 
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134 CA. Cox, “Commentary on can. 1598”, in J.P. BEAL — J.A. CoRIDEN — T.J. GREEN (eds), New 
Commentary on the Code of Canon Law, 1707. 
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judge of his judgement on a solid foundation. This is enumerated on many occasions 
by the decisions of the Roman Rota and of the Supreme Tribunal of the Apostolic 
Signatura.'*° Upon reviewing the acts, the parties, while challenging one or two minor 
points, may indicate that the collected evidence reflects the truth.!°° This assures the 
judges that they have a solid foundation underpinning their decision. 


EXEMPTING AN ACT FROM THE PUBLICATION 


The second part of can. 1598, §1'%’ is the exception to the general rule of the 
publication. It points out that in cases that concern the public good and in order to avoid 
grave danger (gravissima pericula), the judge can decide that a given act is to remain 
secret and not to be shown to anyone. The purpose or reason for this norm of restriction 
is to provide the judge with a means whereby he is able to protect the various people 
who had participated in the judicial process from being sued in the civil courts on the 
basis of the information they had provided in the tribunal.'3* While arriving at such a 
decision the judge must, however, ensure that the right of defence always remains 
intact. Undeniably, the marriage cases concern public good. Though the provision of 
can. 1598, §1 obliges the publication of the acts, under pain of nullity, it provides an 
exception for certain acts or a given act (aliquod actum) not being made known to those 
who are involved in the process, Therefore, the right to inspect the acts is not 
absolute.'*? This restriction was to be sparingly used by the judge. 


Wrenn makes further reference to this context by observing that the revelation of 
all the acts would harm and endanger the reputation of others, trigger quarrels or cause 
scandal or any untoward consequences.'*” These too could be counted among those, 
which cause very serious dangers, thus favouring the non-publication of the acts. 
Besides, Rotal jurisprudence considers as motives for non-publication of the acts, those 
in which the witnesses refuse to appear before the court, if the depositions are not kept 
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in confidence,'*! and there is a danger of being submitted to a criminal judgement," 
It is at the discretion of the judge to assess the dangers present in a specific case and 
make an appropriate determination.'*? The delicate responsibility of the judge is 


balance all the elements in the case. The discretion of the judge is a hinge on WI y 


this door swings.'* For the judge to decide to not publish the acts, the assumption @f 
danger is not enough.'*> This danger should be real and serious'*® and does not include 
ordinary danger or any sort of danger, that is not very serious in a concrete way,! 
Moreover, the inconvenience, embarrassment and the preference or request of a party 
ora witness not to have their testimony made known are insufficient motives to exempt 
an act from publication.'*8 The exception provided in can. 1598, §1 is to be strictly 
interpreted (cf. can. 18) as it limits the right of the parties to inspect the acts.'*” 


P. Bianchi observes, “the acts, which are kept under secrecy, cannot be used it 
the motivation of the sentence.”!*” Rotal judges, Erlebach and Giannecchini, also oping 
that “the nullity of the sentence can take place because of the denial of the right of 
defence (as a violation of natural law), only if the publication of all the deeds of the 
trial is missing or at least of the acts on which the sentence is based.”'*! In another 
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Rotal sentence delivered in 2019, Erlebach categorically states that the sentence 
become null only when the proof, kept under secrecy, becomes an essential or prevalent 
element for the decision of the cause.'*? According to Funghini, a restriction regarding 
the publication of the acts can be justified under three conditions: 1) the limitation may 
affect only a given act or acts, not all of them; 2) the aim of the limitation must be to 
avoid a serious specific danger; and 3) the limitation must not deny the right of defence 
of a party.!* 


MIDWAY POINT BETWEEN PUBLICATION AND EXEMPTION 


The canonical literature has always attempted to sort out the problematic fine 
balance between confidentiality and publicity that revolves around can. 1598, and has 
contributed to solve the issue. It could be resolved by the publication to the advocates, 
of an administration of an oath to the advocate before inspecting the acts not to disclose 
(DC art. 234),'* or the administration of an oath to the parties to maintain secrecy (cf. 
can. 1455, §3, DC artt. 73, §3 and 232, §1'%5). 


ADDITIONAL PROOFS POST-PUBLICATION OF THE ACTS 


The marriage nullity case comes to its conclusion when adequate proofs have been 
collected and the acts are published to the parties or to their advocates (cf. cann. 1598- 
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DC art. 232, §1: Before the examination of the acts, the judge can require the parties to take an 
oath or, as the case may be, a promise that they will use the knowledge gained through this 
inspection of the acts only for their legitimate defence in the canonical forum. 
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1599). After the inspection of the acts, the parties may present new witnesses and 
proofs based on their review of the acts to rebut allegedly false claims, or 
supplement, nuance or provide a context for other elements of the evidence. Llobell 
observes that the opportunity for presenting additional proofs helps protect the right of 
defence and helps them to arrive at the objective truth.'** After the conclusion of the 
case, the judge may admit new witnesses. Can. 1600, §1 (cf. DC art. 239) makes 
provision for admitting new proofs in marriage nullity cases when there is a grave 
reason for doing so, even if one of the parties has objected to the proposal of admitting 
new evidence. The grave reasons could be that a witness, who has known the parties 
well due to his/her profound inter-personal relationship, has not been heard before. It 
involves inevitable and weighty information about the contested matter. In such a case, 
the judge should consult on the matter with the parties and sufficient care has to be 
exercised to remove all danger of fraud or subornation. If the testimonies of the new 
witnesses may help the judge to arrive at the truth about the contested matter, then 
he/she can propose other witnesses without which the resulting sentence would be 
unjust due to false information or fraudulent testimonies.'” The judge does not have 
the option of publication regarding evidence after the conclusion of the case in 
accordance with cann. 1598 §2 and 1600 §3 (cf. DC art. 236) which require its 
publication. 


CONCLUSION 


In the instructional phase, the parties have the right to advance evidence and 
eventually to come to know all the evidence through personal examination of it, as well 
as to present counter-evidence and responses to the evidence. This phase is the most 
important phase of the process for the declaration of nullity of marriage for it is in this 
phase the judge collects all the proofs in order to arrive at the certitudo moralis. The 
foundation for the decision of the judge is motivated by the proofs collected during this 
phase. The in-depth knowledge of the basic concepts on instruction of the matrimonial 
nullity case gives us a wider guarantee of a practical, just and legitimate application, 
The instructional phase of the process has a judicial as well as a technical nature. The 
judge, during the judicial investigation of the witnesses, not only focuses on the 
juridical facts but mediates and fosters the process of bringing out the empirical and 
historical facts of the case.'** One cannot be extremely swift in the instructional phase 
of trial by sacrificing its solemnity. In the collection of proofs, especially during the 
instructor phase of nullity trial two extremes are to be avoided: celerity and collection 


156 Cf. J. LLOBELL, J processi matrimoniali nella chiesa, EDUSC, Roma 2015, 218. 

187 Cf, P.R. LAGGES, “The Pastoral Work of Judges According to Paul VI, The Code of Canon Law 
and Dignitas Connubii”, in V.G. D'Souza (ed.), In The Service of Truth and Justice, Centre of 
Canon Law Studies, Bangalore 2008, 339. 

158 MJ. ARROBA CONDE, “Cuestiones fundamentals de derecho probatorio canénico”, in 
ASOCIACION ESPANOLA DE CANONISTAS, Puntos de especial dificultad en derecho matrimonial 
canénico, sustativo y procesal, y cuestiones actuales de derecho ecclesiastico y relaciones 
Iglesia-Estado, Dikynson S.L., Madrid 2007, 106. i 

i 


The Significance of the Proof in the Instructional Phase 286 


of complete proofs to decide on the case. One should avoid these extreme positions and 
must retain the elements of a just process to arrive at a moral certitude. Therefore, it is 
incumbent upon the judge who instructs the case to follow the solemnities of this phase 


which plays a vital role in arriving at the moral certitude regarding the case in 
contention. 


